IN THE HIGH COURT OF SOUTH AFRICA

(NORTH GAUTENG HIGH COURT, PRETORIA)

in the matter between:

THE FEDERATION FOR SUSTAINABLE

ENVIRONMENT

THE SHL.OBELA CONCERNED COMMUNITY

And

DELETE WHICHEVER 13 NOT APPUICABLE

(1} REPORTARLE: NSO,
(2) OF INTEREST TO OTHER JUDGES: YESMNO.

(3) REVISED.
20007/ \w&

GaTE SIGNATURE

P

THE MINISTER OF WATER AFFAIRS

THE DIRECTOR GENERAL: WATER AFFAIRS

ACTING CHIEF DIRECTOR GENERAL OF WATER AFFAIRS

MPUMALANGA,

Case No:35672M2

15T APPLICANT

240 APPLICANT

15T RESPONDENT

P RESPONDENT

3%° RESPONDENT

PIRECTOR OF WATER AFFAIRS: MPUMALANGA

WATER SECTOR REGULATION AND USE

MEC CO-OPERATIVE GORVANCE AND
TRADITIONAL. AFFAIRS, MPUNALANGA
ACTING EXECUTIVE MAYOR: THE GERT

SIBANDA DISTRICT MUNICIPALITY

MUNICIPAL MANAGER: THE GERT

SIBANDA DISTRICT MUNICIPALITY

THE MAYOR: THE ALBERT

LUTHULI LOCAL MUNICIPALITY

MUNICIPAL MANAGER: THE ALBERT
LUTHULI LOCAL MUNICIPALITY

KOMATI CATCHMENT AGENCY

4™ RESPONDENT

5™ RESPONDENT

67" RESPONDENT

7™ RESPONDENT

8™ RESPONDENT

9™ RESPONDENT

10™ RESPONDENT
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[2] The first applicant (the FSE) is a duly registered Non-Profit

(3]

(4]

Organization incorporated in terms of the Non-Profit Organization Act
71 of 1977, and brings this application in terms of 538 {(c), {d) and (e}

of the Constitution of the Republic of South Africa, Act 108 of 1996..

The second applicant is the Silobela Concerned Community, a
voluntary association consisting of 150 members, all of whom are
residents of Silobela which is a residential area predominated by

Africans situated in the outskiris of Carclina in Mpumalanga.

It is common cause that the water supply in Silobela and Carolina is
contaminated by "acid mine water’ to an exient that it is not healthy for
both human and animal consumption. It is also common cause that, in
an endeavor to alleviate the plight of the community in the affected
locality around February 2012, water tanks were brought to supply
water to Carolina and Silobela from the neighbouring towns of Breyten
and Chrissiesmeer. About 20 water tanks were placed arcund Carolina

and its surroundings, including Silobela.

[6] According to the applicant, seven tanks were placed around Silobela.

The applicants further averred that from early March 2012, until
beginning of May 2012, the system of providing potable water through
the tanks proved inadequate. Sometimes some of the tanks were not
refilled, some remained empty. The tanks were accessed on "first
come first served” basis. The end result was that the water supply in
general was inadequate. Some of the residents have to walk long

distances to access the potabie water from the tanks.

[6] The case of the applicants is that the residents of Carclina have not had

an effective or reliable supply of fresh drinking water for an extended
period beyond the seven day period prescribed for this year, in terms
of the regulations relating to compulsory national standards measures
to conserve water (GN509 in GG 22355(BJune 2001)) (the
Regulations"). Their case is that every day that the residents of
Carolina do not have access to an effective and refiable supply of
potable water constifutes a gross infringement of the constitutional

right to have access to water
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[10] It is common cause that the first and second respondents are [13] The first to fourth respondents are part of the National government and

responsible for the implementation and administration of the *the provincial government enjoined to, infer alia, provide “support and
Water Services Act”) and its regulations and the National Water Act strengthen the capacity of the municipalies to manage their own
36 of 1998 (“National Water Act”) and its regulations. affairs and, to exercise their powers and perform their functions”®

without compromising or impeding a municipality’s ability or right fo

exercise or perform its functions®.
[11] it is also not disputed that the Third to Tenth Respondents are

responsible for providing water resources in and around Carolina,
Mpumalanga in accordance with the provisions of the Water Services {14} The sixth to ninth respondents are also enjoined, as local government

Act. to, infer afia,:

“(a) to provide democratic and accountable government for focal communities;

[12] itis common cause that the first fo the ninth respondents, in various (b)) to ensure the provision of services to commumnities in a sustainable manner;

tiers and spheres, are part of the National Government which is {c) to promote social and economic development;

enjoined Constitutionally to provide to communities, basic services, (d) 1o promote a safe and healthy environment:

which entail, infer alia, basic water services vide s2, sub-ss (1) ef (2)
(&)} to encourage the involvement of communities and community organizations

of 83 Water Services Act of 108 of 1997 and National Water Act No. . s o . . 7 .
in the matters of local government .” within its financial services.” This

36 of 1998,
entails, infer alia, that within its resources, a municipality should strive

%5154 of the Constitetion of the Repubiic of South Africa, Act 108 of 1996,
€5151({4) of the Constitution of the Republic of South Africa, Act 108 of 1996,
75152(1}(d) of the Constitution of the Republic of Scuth Africa, Act 108 of 1994,
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Government of the RSA and Others v Grootboom and Others'? also to sixth respondents that the matter is not urgent. | therefore find that

applies in respect of s27 entrenched rights as well: the matter is urgent.
‘E Ohligations imposed upon the State by 526

Approach to terpretation [19] The first to the fourth respondents are not as such opposing the

[21]Like all other rights in chapter 2 of the Constitution (which contains the Bill application, save the costs order against them. They contend that, in

of Rights} s26 must be construed in its context. The section was carefully as much as they nationally must provide water, however at local level

crafted. It contains three subseclions. The first confers a general right of o . X . )
it is the function of the local government to provide this service. They

access to adequate housing. The second establishes and delimits the scope of
are committed fo provide the necessary financial assistance to the

the positive obligation imposed upon the State to promote access o adequate

housing and has three key elements. The State is obliged; (a) to take Municipality, as they did previously when they were alerted to the

reasonable fegislative and other measures; (b} within its available resources; water problem when it started. They are debarred from interfering and

(¢} to achieve the progressive realization of this right” imposing their will on the local government. There was therefore no
need to join them in these proceedings, nor is there any need for them
, to be involved in the discussions and reporting bac
[18] This case relates to Constitutionally entrenched fundamental right to f porting k to court as
envisaged in orders 4 and 5 ahove.
access to water. | am of the view that, when fundamentally entrenched E

rights are violated or compromised or restoration to normality the

enjoinment of those rights, the matter intrinsically becomes urgent. [ . . . .
[20] In my view, to expect of the national government to interfere with

therefore do not agree with the submission made on behalf of the fifth . L .
administrative issues that resort in the sphere of local government,

would negate the very separation of spheres created by the

constitution. 1 am | am persuaded by these submissions made on
22001 (1) SA 46 (CC) at 61F-G et p69-70B. P Y
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[24] The sixth to ninth respondents are enjoined by the Local Government

et

Act to strive fo achieve and develop the objectives referred to in s152
of the Constitution'®. They are equally enjoined to have a strategic plan
{o achieve these aforesaid objectives. In my view, within these
obligations, the municipality must sfrive fo resolve as speedily as
possible the water problem in Silobela and Carclina. It must equally
have a progressive plan to achieve this objective and must engage
and inform the community of the steps and progress of doing so. It is
in this context that 1 understand the reason for the applicants to seek
prayers 3 to 6. These respondents are accountable to the
communities. in my view, the orders sought re reasonable and should
therefore be granted, notwithstanding their fierce objective to these

reliefs being granted.

I take note of the fact that the fifth respendent did not oppose the
application. In the result there is no reason to grant a costs order

against this respondent.

523 of Act 32 of 2000.

[26] In the premises | make the following order:

1.

That the application was urgent and the Applicants’ non-
compliance with the forms and service provided in terms of the

Rules of Court, to the extent necessary is condoned;

That the Sixth and Seventh Respondents are ordered fo provide
temporary potable water in line with regulations 3(b) of the
regulations relating to compulsory national standards and
measures to conserve water (GN 509 in GG 22355 (8 June 2001))
to the residents of Silobela, Caropark and Carolina Town in

Carolina, Mpumalanga within 72 hours of the order of this court;

That the Sixth and Seventh Respondents are directed to engage
actively and meaningfully with the First and Second Applicants

regarding:

3.1 the steps being taken fo ensure that potable water can once

again be supplied through the water supply services in

(p
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